                                                                                                                       30 July 2007                                                                                                                                                                                                   


DATED                                   2007


Slough Borough Council
(1)


-and -



XXXXXXXXXXXXXXXX
(2)

- and -


     XXXXXXXXXXXXXXXXX
(3) 

                                     XXXXXXXXXXXXXXXXXXxxx                                  (4)

	PLANNING OBLIGATION BY AGREEMENT

pursuant to Section 106 of 

the Town and Country Planning Act 1990 

relating to the development of land at Units 2 & 3 The Pavillions, Stoke Gardens

Slough, Berkshire




THIS PLANNING OBLIGATION BY AGREEMENT is dated


2007
BETWEEN:
(1) SLOUGH BOROUGH COUNCIL of Town Hall Bath Road Slough Berkshire SL1 3UQ (“the Council”);

(2) XXXXXXXXXXXXXXXXXXXXX 
(3) XXXXXXXXXXXXXXXXXXXXXXXXXXXX
(4) XXXXXXXXXXXXXXXXXXXXXXXXX
(5) WHEREAS:

(1) The Council is the Local Planning Authority for the purposes of the 1990 Act for the area in which the Site is situated.

(2) The Owner has the freehold interest in the Site registered at the Land Registry under Title No. BK358894 subject to a legal mortgage dated 3 November 2006 in favour of the First Mortgagee and Title No. BK278760 subject to a legal mortgage dated 30 June 2006 in favour of the Second Mortgagee .

(3) On 30 May 2007 the Owner submitted the Application to the Council for permission to develop the Site for the purposes and in the manner described in the Application.

(4) On 31 July 2007 the Council resolved by its Development Control Committee to delegate authority to the Director to grant the Permission subject to the completion of this Agreement.

IT IS AGREED AS FOLLOWS:

1 Interpretation

1.1 In this Agreement, unless the context otherwise requires:

 “Affordable Housing Contributuon”

means the sum of £960,000 payable towards the provision of Affordable Housing Dwellings in accordance with the provisions contained in Schedule 2
“Affordable Housing Dwellings”
means the dwellings which are to be constructed within the administrative area of Slough and made available to a Qualifying Person
“Application”
means the application for planning permission for the Development bearing reference number P/01949/014;

 “Development”
means the development permitted by the Permission comprising 40 no. two bedroom flats and 16 no. one bedroom flats with 52 no parking spaces;
“Dwelling”
means any unit to be constructed on the Site as part of the Development;

 “Director”
means the Head of Planning and Strategic Policy for the time being of the Council;
“Education Contribution”
means the sum of £40,420 payable towards the improvements to education referred to in paragraph 1 of Schedule 4
 “Implementation Notice”
means the notice to be served by the Owner upon the Council of the Owner’s intention to carry out or permit the carrying out of a Material Operation on any part of the Development;

 “Index Linked”
means index linked in accordance with the provisions of Clause 9;

 “Material Operation”
means any operation as defined in section 56(4) of the 1990 Act but not including such operations as archaeological investigation, demolition, site clearance, site preparation, diversion and laying of services and the erection of fences and hoardings;

“Occupation Notice”
means the notice to be served by the Owner upon the Council that a Dwelling has been first occupied or that a commercial unit has been brought into use;

“Open Market Dwellings”
means those dwellings to be constructed as part of the Development

“Parking Review Contribution”
means the sum of £6000 payable towards a parking review in accordance with the provisions set out in Schedule 5;

“Permission”
means the planning permission granted pursuant to the Application substantially in the form of the draft at Schedule 1 together with any modification made thereto with the consent of the parties to this Agreement;

“Qualifying Person”
means a person named on the Council’s housing waiting list and who is unable to purchase or rent an Open Market Dwelling;

“Recreation Contribution”
means the sum of £14,000 payable towards the provision of recreation facilities in accordance with the provisions in Schedule 2;
“Relevant Index”
means the Retail Price Index as published by the Office for National Statistics;

“Relevant Period”
means in relation to any contribution the period specified in the relevant Schedule;
“Site”
means the land shown edged red on the Site Plan;

“Site Plan”
means the plan annexed to this Agreement and so marked;

 “Working Day”
means any day Monday to Friday inclusive which is not Christmas Day Good Friday or a statutory Bank Holiday; 

“1980 Act”
means the Highways Act 1980 as amended; and 

“1990 Act”
means the Town and Country Planning Act 1990, as amended.

1.2 Where the context so requires:

(a) words importing one gender shall include all other genders and words importing the singular shall include the plural and vice versa;

(b) references to any party shall include the successors in title of that party;

(c) where a party includes more than one person, any obligations of that party shall be joint and several; and

(d) references to any clause paragraph or schedule shall be references to any  clause paragraph  or schedule in this Agreement.

(e) headings shall be ignored for the purposes of interpretation;

(f) any reference to Act of Parliament whether general or specific shall include any modification or re-enactment thereof for the time being in force and shall also include all instruments, orders, plans, regulations, by-laws, and directions for the time being made issued or given thereunder or deriving validity therefrom

2 Legal Effect

2.1 This Agreement is made pursuant to section 106 of the 1990 Act Section 111 of the Local Government Act 1972 and all other enabling powers to the intent that it shall bind the Owner the Developer and its successors in title to each and every part of the Site and their assigns.

2.2 This Agreement shall be enforceable by the Council.

2.3 The provisions of this Agreement shall take effect upon the date of this Agreement with the exception of clauses 3.1(b) and (c)  and 4 and the obligations in Schedule 2-4 which shall not take effect until the following conditions precedent have been fulfilled:

(a) the Permission has been granted; and

(b) the Implementation Notice has been served in accordance with clause 3.1(a).

2.4 If the Permission expires within the meaning of Sections 91, 92, 93 of the 1990 Act or is revoked or otherwise withdrawn or modified by any statutory procedure without the consent of the Owner this Agreement shall cease to have effect (but not so as to avoid any obligation in this Agreement on the part of the Owner already then implemented or performed).

2.5 Nothing in this Agreement shall be construed as prohibiting or limiting any right to develop any part of the Site in accordance with a planning permission (other than the Permission) granted by the Council or by the First Secretary of State on appeal or by reference to him after the date of this Agreement.

2.6 If any provision of this Agreement shall be held to be invalid illegal or unenforceable the validity legality and enforceability of the remaining provisions hereof shall not in any way be deemed thereby to be affected or impaired.

2.7 No person shall be liable for any breach of this Agreement unless they hold an interest in that part of the Site in respect of which such breach occurs or held such an interest at the date of the breach.

2.8 This Agreement is without prejudice to and shall not be construed as derogating from any of the rights powers and duties of the Council pursuant to any of its statutory functions nor in any other capacity.

3 Owner’s Obligations

3.1 The Owner covenants with the Council:

(a) not to carry out or permit the carrying out of a Material Operation  before the Owner has served the Implementation Notice; 

(b) to serve an Occupation Notice within 7 days after any Dwelling has been first occupied;

(c) to observe and perform the obligations on its part contained in Schedule2-4; and

(d) to pay the Council’s reasonable legal costs in respect of the preparation and completion of this Agreement plus the sum of £250 as a contribution towards the Council’s administrative costs.

4 Council’s Obligations

4.1 The Council covenants with the Owner to observe and perform the obligations on its part contained in Schedules 2 -4 (if any);

4.2 The Council shall place all contributions paid by the Owner under the terms of this Agreement into an interest-bearing account and shall use such contributions (and interest accrued thereon) solely for the purpose for which they are expressed to be paid and for no other purpose.

4.3 In the event that the Council has not expended the whole or any part of any of the contributions made by the Owner under the terms of this Agreement at the expiry of the period of 5 years commencing with the date of receipt of the relevant contribution or the Relevant Period then the unexpended balance at such date shall be repaid to the party who made the payment together with all interest accrued from the date of payment to the date of repayment.

5 Consent of the First Mortgagee and the Second Mortgagee
The First Mortgagee and the Second Mortgagee hereby consents to the completion of this Agreement and acknowledges that with effect from the date of the Agreement the Site will be bound by the restrictions and obligations contained in this Agreement.

6 Reasonableness

6.1 Save as otherwise provided in this Agreement any approval in writing certificate consent or expression of satisfaction to be given by the Council or by the Director on its behalf under this Agreement shall not be unreasonably withheld or delayed.

7 Discharge of Obligations

7.1 The Council shall upon the written request of the Owner at any time after all of the covenants and obligations contained in this Agreement have been fully discharged or performed issue written confirmation to that effect and effect cancellation of all entries in the Register of Local Land Charges maintained by the Council in respect of this Agreement and if relevant apply to the Chief Land Registrar for cancellation of all relevant entries in the Land Registry. 

8 Interest

8.1 Where any payment falls due under any provision of this Agreement interest shall be payable on the amount of such payment from the due date of payment until the date of actual payment at the rate of 3% above the base lending rate of the Co-Operative Bank applying during such period. 

9 Indexation

9.1 It is agreed that all amounts specified in or ascertainable by reference to the schedules shall be subject to increase or decrease by the percentage change in the Relevant Index from the date of this Agreement until the date of each payment with an allowance being made for any stage payment and Index Linked shall mean increased or decreased by any such percentage (if any) as the figure for the Relevant Index most recently published prior to the date of payment of the sum to be paid bears to the most recently published figure for such index prior to the date of this Agreement.  If the Relevant Index is rebased or replaced an appropriate alternative index shall be substituted by the agreement of the Owner and the Council.  Any dispute concerning that substitution shall be resolved pursuant to Clause 10.1(c).

10 Arbitration

10.1 In the event of any dispute arising between the parties in respect of this Agreement the dispute shall be referred:- 

(a) in the case of a dispute regarding the interpretation or meaning of any provision in this Agreement to leading planning counsel to be agreed between the parties or failing agreement to be appointed by the President for the time being of the Law Society;

(b) in the case of a dispute regarding the works or other technical matters referred to in the schedules to a member of the Institution of Civil Engineers to be agreed between the parties or failing agreement to be appointed by the President for the time being of such institution; or

(c) in the case of any other dispute regarding this Agreement to a member of the Royal Institute of Chartered Surveyors to be agreed between the parties or failing agreement to be appointed by the President for the time being of such Institute 

10.2 Any referral pursuant to clause 10.1 may be made on the joint application of the parties or on the application of any party and any such referral shall be construed as a submission to arbitration within the meaning of the Arbitration Act 1996.

11 Third Party Rights

11.1 All third party rights arising under the Contracts (Rights of Third Parties) Act 1999 are excluded and no one other than the Council and the Owner shall have any right to enforce any obligation or term of this Agreement. 

12 Notices

12.1 Any notice or other written communication to be served by one party upon another pursuant to the terms of this Agreement shall be deemed to have been validly served if delivered by hand or sent by pre-paid registered or recorded delivery post to the party to be served at its address herein specified or such other address as may from time to time be notified for the purpose by notice in writing and any such notice or other written communication to be given by the Council shall be deemed valid and effectual if on its face it is signed on behalf of the Council by a duly authorised signatory.

13 Local Land Charge

13.1 This Agreement is a Local Land Charge and shall be registered as such by the Council in the Register of Local Land Charges.

IN WITNESS the parties have sealed this Agreement as a Deed on the date written above

Schedule 1

The Draft Permission

Schedule 2
Affordable Housing
1 The Owner shall pay 
(a) 20 per cent of the Affordable Housing Contribution to the Council prior to carrying out or permitting the carrying out of a Material Operation as part of the Development on any part of the Site; and
(b) the remaining 80 per cent of the Affordable Housing Contribution on or before  occupation of 20 per cent of the dwellings to be constructed as part of the Development.
2 The Council shall apply the Affordable Housing Contribution towards the provision and/or improvement and/or maintenance of affordable housing within the administrative area of Slough
3 The Relevant Index for the purposes of this Schedule shall apply from the date of this Agreement
4 The Relevant Period for the purposes of this Schedule shall be 5 years.
Schedule 3
Recreation
1.
The Owner shall pay the Recreation Contribution to the Council prior to carrying out or permitting the carrying out of a Material Operation as part of the Development on any part of the Site.

2 The Council shall apply the Recreation Contribution towards the improvement of recreation facilities in the vicinity of the Site.
3 The Relevant Period for the purposes of the Schedule is 5 years from the date of payment of the Recreation Contribution.

4
The Relevant Index for the purposes of this Schedule shall apply from the date of this Agreement
Schedule 4

Education

1. The Owner shall pay the Education Contribution prior to the carrying out or permitting the carrying out of a Material Operation on any part of the Site.

2. The Council shall apply the Education Contribution prior towards improvements to secondary and post 16 places within a three mile radius of the Site
3.  The Relevant Index for the purposes of this Schedule shall apply from the date of this Agreement                                                                                        
4. The Relevant Period for the purposes of this Schedule is 5 years from the date of payment of the Education Contribution

Schedule 5

Parking

1. The Owner shall pay the Parking Review Contribution prior to the carrying out or permitting the carrying out of a Material Operation on any part of the Site

2. The Council shall apply the Parking Review Contribution towards a parking review within the administrative area of Slough

3. The Relevant Period for the purposes of this Schedule if 5 years from the date of payment of the Parking Review Contribution

4. The Relevant Index for the purposes of this Schedule shall apply from the date of this Agreement
5. The Owner agrees not to cause, suffer or allow any person or resident at the Development to obtain or use a permit under the Council’s town centre residents car parking scheme or any scheme amending modifying or replacing  the same

6. To include in any lease licence or tenancy agreement which confers on any person a right to reside within the Development a provision giving effect to paragraph 5 above or produce to the Council on request a copy of any such lease, licence or tenancy agreement.
THE COMMON SEAL of

)

SLOUGH BOROUGH COUNCIL 
)

was affixed in the presence of:
)

THE COMMON SEAL OF
)

CAPE CORPORATION LIMITED
)

was affixed in the presence of:
)

THE COMMON SEAL of
)
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)

was affixed in the presence of:
)
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